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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, : Case No. 930671-CA 
v. : 
JOSEPH FOURNIER, : Priority No. 2 
Defendant/Appellant. : 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from convictions of receiving stolen 
property, a second degree felony, in violation of Utah Code Ann. 
§ 76-6-408 (Supp. 1993) and § 76-6-412 (1990), and failure to 
respond to an officer's signal to stop, a third degree felony, in 
violation of Utah Code Ann. § 41-6-13.5 (Supp. 1993). This Court 
has jurisdiction to hear the appeal under Utah Code Ann. § 78-2a-
3(2) (f) (Supp. 1993) . 
STATEMENT OF THE ISSUE PRESENTED ON APPEAL 
AND STANDARD OF APPELLATE REVIEW 
Did the trial court* properly consider reliable and 
relevant evidence of other criminal conduct in sentencing 
defendant even though the other criminal conduct charges had been 
dismissed pursuant to plea bargain? 
"A sentence will not be overturned on appeal unless the 
trial court has abused its discretion, failed to consider all 
legally relevant factors, or imposed a sentence that exceeds 
I 
legally prescribed limits." State v. Nuttal, 224 Utah Adv. Rep. 
22, 23 (Utah App. 1993) (citing State v. Gibbons, 779 P.2d 1133, 
1135 (Utah 1989)). < 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
Utah Code Ann. § 76-3-401 (1990). Concurrent 
or consecutive sentences - Limitations. 
.{ 
(1) A court shall determine, if a 
defendant has been adjudged guilty of more 
than one felony offense, whether to impose 
concurrent or consecutive sentences for the 
offenses. . . . 
(2) A court shall consider the gravity 
and circumstances of the offenses and the 
history, character, and rehabilitative needs 
of the defendant in determining whether to 
impose consecutive sentences. 
STATEMENT OF THE CASE 
Out of conduct occurring on July 31, 1993, defendant 
was charged in a single information with robbery, a second degree 
felony, in violation of Utah Code Ann. § 76-6-301 (1990) ; 
receiving stolen property, a second degree felony, in violation 
of Utah Code Ann. § 76-6-408 (Supp. 1993) and Utah Code Ann. § 
76-6-412 (1990); aggravated assault, a third degree felony, in 
violation of Utah Code Ann. § 76-5-103 (1990); failure to respond 
to an officer's signal to stop, a third degree felony, in 
violation of Utah Code Ann. § 41-6-13.5 (Supp. 1993); 
interference with a peace officer making a lawful arrest, a class 
B misdemeanor, in violation of Utah Code Ann. § 76-8-305 (Supp. 
1993); failure to remain at the scene of a collision with an 
unattended vehicle, a class B misdemeanor, in violation of Utah 
Code Ann. § 41-6-32 (1988); operating a vehicle under a suspended 
2 
or revoked driver's license, a class C misdemeanor, in violation 
of Utah Code Ann. § 41-2-136 (1988); and failure to report an 
accident, a class C misdemeanor, in violation of Utah Code Ann. § 
41-6-31(2) (1988) (R. 9-11). 
Pursuant to a plea agreement, defendant pled guilty to 
receiving stolen property, a second degree felony (Count II), and 
failure to respond to an officer's signal to stop, a third degree 
felony (Count IV); the State dismissed the remaining counts (R. 
23-24). Defendant was sentenced to' the statutory terms of 
imprisonment of one-to-fifteen years and zero-to-five years, to 
run consecutively (R. 33-37). 
STATEMENT OF FACTS 
On July 31, 1993, defendant was driving a stolen 
vehicle when he pulled up behind Joseph Goer in a Smith's Food 
King parking lot1 (R. 3, 29) . Goer reported that defendant 
attempted to steal his wallet (R. 3). When Goer resisted, 
defendant hit him and drove off with Goer clinging to the vehicle 
(id.). Goer fell off when defendant hit a parked truck (id.). 
The police signaled defendant to stop; instead, defendant 
increased his speed to 3 0 miles per hour over the posted limit 
and fled (R. 3, 29). The high speed chase continued on 
Interstate 15 (R. 3). At some point, defendant's vehicle stopped 
1
 The facts are taken from the probable cause statement in 
support of the information (R. 3) and defendant's affidavit in 
support of his plea (R. 29) . Defendant has not challenged the 
reliability of these facts either below or on appeal (R. 48; Brief 
of Appellee at 3-4). 
3 
1 
and the police chased defendant on foot until he was apprehended 
(id*) • 
These events resulted in eight felony and misdemeanor ' 
charges (R. 9-11). Pursuant to a plea agreement, defendant pled 
guilty to two felony counts, and the State dismissed the 
remaining six counts (R. 23-24). Defendant agreed that a { 
presentence report was appropriate prior to sentencing (R. 28-
29). Adult Probation & Parole prepared the report which related 
the events of July 31st (R. 47-48).; 
At sentencing, defendant and his counsel agreed that 
the presentence report information was accurate but requested a 
90-day diagnostic evaluation to determine "what basically is the 
cause of [defendant's] behavior (R. 48). The court rejected this 
request as well as A.P.P's recommendation for concurrent 
sentences, and sentenced defendant to consecutive terms of 
imprisonment (R. 35-37, 49-50). The court explained: 
I find specifically that your [defendant's] 
conduct in this particular case from the 
initial event at the Smith's Food King, 
together with the high speed chase 
thereafter, together with your attempted 
fleeing on foot, together with the 
circumstances of finding within the vehicle 
numerous recent obituaries apparently being 
gathered for the purpose of getting new 
identification through requests for birth 
certificates all are aggravating 
circumstances sufficient for the Court to 
impose consecutive sentences. 
(R. 49-50). 
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SUMMARY OF THE ARGUMENT 
This Court may properly affirm defendant's sentences 
under Anders v. California, 386 U.S. 738 (1967), and State v. 
Clayton, 639 P.2d 168 (Utah 1981), because his claim that the 
trial court acted improperly in imposing consecutive sentences is 
wholly frivolous for the reasons articulated by defense counsel. 
ARGUMENT 
DEFENDANT'S CLAIM THAT A SENTENCING COURT IS 
PRECLUDED FROM CONSIDERING RELIABLE AND 
RELEVANT INFORMATION OF OTHER CRIMINAL 
CONDUCT IS WHOLLY FRIVOLOUS. 
The trial court properly relied on reliable and 
relevant information contained in the presentence report 
regarding other criminal conduct in sentencing defendant to 
consecutive prison terms. State v. Howell. 707 P.2d 115, 118-19 
(Utah 1985); State v. Lipskv (Lipsky II), 639 P.2d 174, 176-77 
(Utah 1981). As defense counsel notes, only the now unpublished 
opinion of State v. Harris, 861 P.2d 452 (Utah App. 1993) 
supports defendant's claim (Brief of Appellee at 4). But see 
State v. Harris, 230 Utah Adv. Rep. 32 (Utah App. 1994) 
(withdrawing the previously published Harris opinion and 
directing that it not be cited as precedent due to the 
possibility of "confusion in other cases as to what evidence may 
be considered in sentencing"). 
Utah precedent clearly permits a sentencing court to 
consider relevant reliable evidence of other criminal conduct 
even when those charges have resulted in dismissal or acquittal. 
Lipskv II, 639 P.2d at 176-77 (sentencing court's discretion 
5 
I 
permits the consideration of reliable evidence of another crime, 
despite the defendant's acquittal of that crime); Howell, 707 
P.2d at 118 (sentencing court may properly consider "facts < 
relating to dismissed charges where the facts overlapped and had 
an 'obvious and direct relevance to the crime to which the 
defendant pled guilty'"); State v. Sweat, 722 P.2d 746, 746-47 , 
(Utah 1986) (sentencing court properly considered reliable 
evidence of uncharged conduct which was relevant to charge 
offenses). 
Here, defendant received a copy of the presentence 
report prior to sentencing, fully reviewed it, and agreed that it 
contained accurate information (R. 47-48). See State v. Rhodes, 
818 P.2d 1048, 1050-51 (Utah App. 1991) (due process is satisfied 
when a defendant has access to the presentence report and an 
opportunity to contest any factual inaccuracies). Since the 
other crimes evidence was reliable, uncontroverted, and directly 
related to the pled charges, the sentencing court properly 
considered it. Accord Howell, 707 P.2d at 118. 
Under the circumstances of this case, the sentencing 
court's consideration of the dismissed offenses was also 
consistent with its statutory obligation under Utah Code Ann. § 
76-3-401(1) & (2) (1990). Whenever a defendant is found guilty 
of more than one felony, the sentencing court must consider the 
"gravity and circumstances of the offenses" in determining the 
appropriateness of consecutive sentences. Id. (Pertinent text of 
the statute is reproduced at page 2 of this brief.) Here, the 
6 
dismissed offenses were factually inseparable from the pled 
charges. As such, the court was obligated to review all reliable 
evidence concerning the events of July 31st prior to imposing 
sentence. Id. 
CONCLUSION 
Based on the foregoing argument, this Court should 
affirm defendant's sentences. 
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